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IN THE SUPREME COURT OF THE STATE OF IDAHO

STATE OF IDAHO,

)
)
Plaintiff-Respondent,
)
)
v.
)
)
LENNY O'RILEY,
)
)
Defendant-Appellant.
)
____________________________________)

NO. 45186
KOOTENAI COUNTY
NO. CR 2016-15399

APPELLANT’S BRIEF

STATEMENT OF THE CASE
Nature of the Case
Lenny O’Riley appeals from the district court’s order revoking his probation and
executing the remainder of his original jail sentence for misdemeanor petit-theft. On appeal, he
asserts that the district court abused its discretion when it refused to reduce his sentence pursuant
to Criminal Rule 35(b).

Statement of the Facts and Course of Proceedings
Eighteen year-old Lenny O’Riley was hanging out with his father’s forty-year old friends
shortly after moving home to Post Falls. (R., p.16; Tr., p.36, Ls.10-14.) As explained by the
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prosecutor, one of those men duped Mr. O’Riley into taking a stolen check into the Post Falls
Quik Cash store and trying to get it cashed. (R., pp.16, 25; Tr., p.14, Ls.2-5, p.36, Ls.10-23.)
Mr. O’Riley was initially arrested and charged with burglary and forgery. (R., pp.16, 25.) After
a further investigation into the matter, the State agreed to dismiss these charges and Mr. O’Riley
pled guilty to an amended charge of misdemeanor petit theft. (R., p.104; Tr., p.11, 11, Ls.2-7,
p.14, Ls.2-5.) The district court sentenced Mr. O’Riley to 365 days in the county jail; crediting
him for 118 days already served, the district court suspended the balance of the sentence and
placed Mr. Riley on two years’ supervised probation. (R., pp.105, 109; Tr., p.24, L.23 – p.25,
L.3.)
Several months later, Mr. O’Riley admitted to violating his probation by testing positive
for marijuana, and by missing a scheduled appointment with his probation officer. (R., p.115;
Tr., p.28, Ls.4-24.) At his disposition hearing, held May 17, 2017, Mr. O’Riley told the court he
did not want to continue with probation and asked that the court execute his sentence. (Tr., p.37,
Ls.21-23.) He also asked for a reduction of sentence pursuant to Criminal Rule 35, to a term not
more than 180 days. (Tr., p.37, Ls.19-20.) His probation officer likewise told the court that 180
days was an appropriate sentence for this case. (Tr., p.34, L.24 – p.35, L.13.)
The district court denied the request for a sentence reduction. (Tr., p.39, Ls.4-12.)
Granting credit for time served, the court ordered Mr. O’Riley to serve out the remaining 219
days in custody. (Tr., p.39, Ls.4-12.) Mr. O’Riley filed a Notice of Appeal that is timely from
the order revoking his probation and executing his previously imposed sentence. (R., p.126.)
Mindful of the fact that his sentence has already been served, Mr. O’Riley claims that the
district court abused its discretion when it declined to reduce his sentence.
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ISSUE
Did the district court abuse its discretion when it denied Mr. Riley’s Rule 35 motion for a
reduced sentence after revoking his probation?

ARGUMENT
The District Court Abused Its Discretion By Denying Mr. Riley’s Request For A Reduced
Sentence After Revoking His Probation
“A motion for reduction of sentence under I.C.R. 35 is essentially a plea for leniency,
addressed to the sound discretion of the court.” State v. Knighton, 143 Idaho 318, 319 (2006).
In presenting a Rule 35 motion, the defendant must show that the sentence is excessive in light of
new or additional information subsequently provided to the district court in support of the
motion. State v. Huffman, 144 Idaho 201, 203 (2007). In reviewing the grant or denial of a Rule
35 motion, the Court must “consider the entire record and apply the same criteria used for
determining the reasonableness of the original sentence.” State v. Carter, 157 Idaho 900, 903
(Ct. App. 2014). When a defendant challenges his sentence as excessively harsh, this Court will
conduct an independent review of the record, taking into account “the nature of the offense, the
character of the offender, and the protection of the public interest.” State v. Miller, 151 Idaho
828, 834 (2011). The Court reviews the district court’s sentencing decision for an abuse of
discretion, which occurs if the district court imposed a sentence that is unreasonable, and thus
excessive, “under any reasonable view of the facts.” State v. Strand, 137 Idaho 457, 460 (2002);
State v. Toohill, 103 Idaho 565, 568 (Ct. App. 1982). “A sentence is reasonable if it appears
necessary to accomplish the primary objective of protecting society and to achieve any or all of
the related goals of deterrence, rehabilitation, or retribution.” Miller, 151 Idaho at 834.
Mr. O’Reilly grew up with learning impairment – a low I.Q. and Asperger’s disorder –
and at the age of twelve or thirteen, he was moved out of public school, and his mother home-
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schooled him for a time. (Tr., p.20, Ls.1-7.) After that, he was sent to live with cousins in Texas
and then to live with grandparents in Alabama, but he never completed high school. (Tr., p.20,
Ls.5-10.) He had just moved in with his father, in Post Falls, when he fell in with a group of
men in their forties. (Tr., p.16, Ls.13-24.) One of these men stole checks and forged signatures,
and, in the words of the prosecutor, had “duped” Mr. Riley into trying to cash one of them.
(Tr., p.36, L.18, p.20, Ls.23 – p.21, L.5.) At sentencing, Mr. Riley told the district court he knew
what he did was wrong and that he had learned from his bad decision. (Tr., p.22, L.21 – p.23,
L.20.)
Mr. O’Riley did well on probation, initially, when he was living back with his mother in
Spokane; he showed up for drug tests and went to his probation meetings. (Tr., p.30, Ls.6-8.)
As his stepdad told the probation officer, at some later point the family wanted him out of the
house, and Mr. O’Riley had to leave. (Tr., pp.33, Ls.4-7.)
However, by the time of his disposition hearing, Mr. O’Riley had turned his situation
around; he had lined up a job and school; he was taking accountability for his past and making
plans for his future. (Tr., p.38, Ls. 12-15.) At the hearing, Mr. O’Riley told the court,
I stand before you to take full ownership for my actions … I don’t want no part of
that lifestyle. I can stand on my own two feet now. … I have my future ahead of
me ….
(Tr., p.38, L.18 – p.19, L.2.)
Mr. O’Riley’s original sentence was unduly harsh, given his age and particular
susceptibilities. In light of his ownership of his past conduct, and the promise he shows for a
new beginning, the district court abused its discretion when it failed to reduce his sentence.
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CONCLUSION
Mindful of the fact that he has already served his sentence, Mr. O’Riley nevertheless
respectfully requests that this Court reduce his sentence.
DATED this 15th day of February, 2018.

__________/s/_______________
KIMBERLY A. COSTER
Deputy State Appellate Public Defender
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